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The defendants Town of Hopedale and Louis J. Arcudi, III and Brian R. Keyes, named in
their capacity as members of the elected Hopedale Board of Selectmen (hereinafter “Town” or
“Board™), hereby submit an Emergency Motion requesting a further amendment to an injunctive
provision of the November 10, 2021 Judgment (“Judgment™) and the Court’s Order entered in
the above captioned matter.

Superior Court Rule 9A (d) (1) Certification

The Town certifies that Town Counsel contacted counsel for all other parties to relate the
nature of this motion, and also spoke to counsel for all parties by telephone. The Town submits
that the Plaintiffs have assented to this Emergency Motion, but that counsel for co-defendants

Grafton & Upton Railroad Company, Jon Delli Priscoli, Michael Milanoski, and One Hundred



Forty Realty Trust (hereinafter “Railroad Defendants™) stated that he will be filing an opposition
to this motion as soon as possible after he is served.
ARGUMENT

In support of this motion, the Town submits that by decision dated November 4, 2021
(entered November 10), this Court entered judgment on the three counts in the Plaintiffs’ “ten
taxpayer” complaint. The Memorandum of Decision also enjoined the Railroad Defendants from
performing any clearing or other site work on the subject property for a period of 60 days. The
parties filed an assented to motion to continue that injunctive order through January 31, 2022, to
allow additional time for the Town to file a Motion for Clarification of the Judgment and for the
Board of Selectmen to consider its options in light of the judgment. By decision dated December
14, 2021, this Court entered a Memorandum of Decision on the Town’s Motion for Clarification.
True copies of the two Memoranda are attached hereto as Exhibits 1 and 2 for reference.

In the attached Memoranda, the Court posited one option for the Town would be to return
to the Land Court and seek an order rescinding the Stipulation of Dismissal in Case No. 20-
MISC-000467, on the grounds that the Settlement Agreement in that case has failed and is
ineffective due to the Board of Selectmen agreeing to settlement terms that were too divergent
from the authority granted by Town Meeting in October 2020. After due consideration, the
Board of Selectmen approved this course of action and authorized counsel to file a Motion to

Vacate Stipulation of Dismissal with the Land Court.!

! The Board considered calling a new Special Town Meeting but did not do so. In light of this Court’s reference to
the ineffective status of the Settlement Agreement, the Board has received extensive public input in favor of seeking
to enforce the Town’s Chapter 61 and eminent domain rights, and it is exceedingly unlikely that a two-thirds vote of
Town Meeting to ratify the Settlement Agreement could be obtained. In addition and more significant, however, a
heavily attended indoor Special Town Meeting in January with the current trends in highly infectious Covid-19
cases in the Commonwealth clearly poses an unacceptable risk to public health.



The Motion to Vacate was filed with the Land Court on December 30, 2021 and the
parties await a hearing on it. It includes a request for extension of injunctive relief. A true copy
of the online docket for Land Court Case No. 20- MISC-000467 is attached hereto as Exhibit 3.
At present, however, the Land Court clerk’s office has advised that Judge Rubin may not be able
to provide a hearing on the Town’s motion until late February 2022. This could result in at least
one month, and potentially much longer, where there is no injunctive order prohibiting the
Railroad Defendants from clearing or otherwise permanently altering the forestland,
notwithstanding the provisions of Chapter 61 protecting said property. This Court will recall the
prior actions of the Railroad Defendants in initiating significant land clearing last September that
led the Court to first issue a Temporary Restraining Order on September 9, 2021, followed by a
Preliminary Injunction on September 24 and then the 60-day order in the November 4
Memorandum of Decision.

The Town acknowledges that it may be more efficient to ask the Land Court to issue an
injunction against the Railroad Defendants rather than this Court. At least at present, however,
Land Court Case No. 20-MISC-000467 stands as dismissed, and it is unknown when the Land
Court may rule on the Town’s Motion to Vacate Stipulation of Dismissal. If the Land Court
grants the Motion to Vacate, any site clearing that the Railroad Defendants may perform prior to
such approval would permanently destroy the protected forestland before that Court may confirm
the Town’s Chapter 61 rights. In addition, if the Land Court denies the Town’s Motion to
Vacate, the Town would need at least a few weeks in order to call a Special Town Meeting and

seek the voters® approval of the terms of the Settlement Agreement if that becomes the last best

2 The Town also sought an injunction against the Railroad Defendants when it filed its Complaint in the Land Court,
&g the Railroad had commenced site clearing even as Town Meeting was authorizing acquisition of the subject
property via the Town’s Chapter 61 option and eminent domain,



option. In either case, there is a substantial risk that the Railroad Defendants may perform site
clearing after January 31, 2022 if there is no injunctive order in place at that time.
WHEREFORE, the Town respectfully requests that the Court issue an order to extend the
current injunctive order, prohibiting the Railroad Defendants from performing any clearing or
other site work on the subject property, until May 1, 2022 or until the Land Court issues its own

injunctive order, whichever occurs first.

Defendants,
TOWN OF HOPEDALE, LOUIS J.
ARCUDI AND BRIAN R. KEYES,

By thgiraftorney,
[~
-
Brian W. Riley (B
KP Law, P.C.
101 Arch Street
12th Fioor
Boston, MA 02110-1109
Dated: January 11, 2022 (617) 556-0007
794930/HOPD/0145 briley{@k-plaw.com




CERTIFICATE OF SERVICE

I, Brian W. Riley, hereby certify that on the below date, I served a copy of the foregoing
Emergency Motion of Defendants Town of Hopedale and Hopedale Board of Selectmen for
Further Extension of Injunctive Order, by first class mail and electronic mail, to the following

counsel of record:

David E. Lurie, Esq.
Harley C. Racer, Esq.
Lurie Friedman LLP

One McKinley Square
Boston, MA 02109

dlurie : luriefriedman.com
hracer /. luriefriedman.com

David C. Keavany, Jr., Esq.

Christopher Hays Wojcik & Mavricos, LLC
370 Main Street, Suite 970

Worcester, MA 01608

dkeavany /. chwmlaw.com

[ T L -
i W.Riley /7

Dated: January 11, 2022
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COMMONWEALTH OF MASSACHUSETTS
WORCESTER, ss. SUPERIOR COURT

CIVIL ACTION
NO. 2185Cv00238

ELIZABETH REILLY and others!
¥e.
TOWN OF HOPEDALE and others®
MEMORANDUM OF DECISION AND ORDER ON ‘¥

CROSS-MOTIONS FOR JUDGMENT ON THE PLEADINGS

The plaintiffs, eleven taxpayers residing in the Town of Hopedale (“Town®™), have sued |
the Town and two members of its Board of Selectmen (“Board™) (collectively “Town”) as well
&s John Delli Priscoli, Michael Milanosky, One Hundred Forty Realty Trust (“Trust”), and
Grafton & Upton Railroad Company (“G&U™) (collectively, “Railroad Defendants”). The
plaintiffs allege that the Board exceeded its authority when it approved a Settlement Agreement
with the Railroad Defendants involving forestland protected under G. L. ¢. 61. The plaintiffs
seek an injunction preventing the Board from purchasing land as set forth in the Settlement
Agreement (Count I); a declaration of Town’s rights pursuant under G. L. c. 61, § 8 and an order
enforcing those rights against the Railroad Defendants (Count IT); and a declaration that certain
property at issue in the Settlement Agreement is protected parkland under to art. 97 of the
Amendments to the Massachusetts Constitution (Count ITI).

The Railroad Defendants now move for judgment on the pleadings as to Count II (the
only count against them), and the plaintiffs and the Town Defendants both move for judgment on

' Carol J. Hall, Donald Hall, Hilary Smith, David Smith, Megan Fleming, Stephanie A. McCallum, Jason A. Beard,

Amy Beard, Shannon W. Fleming, and Janice Doyle
? Louis J. Arcude Ill, Brien R. Keyes, Jon Delli Priscoli, and Michael R. Milanosky, One Hundred Forty Realty

Trust, and Grafion & Upton Railroad Company

Entered and Copios Malled 1/ 10 | 2



the pleadings. After a hearing and review of the parties’ submissions, the plaintiffs’ motion is
ALL.OWED as to Court I and DENIED as to Counts II and III. The Railroad Defendants’
motion is ALLOWED as to Count II, the only count against them. The Town Defendants’
motion is DENIED as to Count I and ALLOWED as to Counts IT and III. Tn addition, as set
forth below, the court enters a Preliminary Injunction preventing the Railroad Defendants from
carrying out any work on the contested forest land for a period of 60 days from the date of this

order.
FACTUAL AND PR BACKGROUND

The following facts are taken from the allegations of the Complaint and the exhibits
attached thereto, with some facts reserved for later discussion. The Trust owns slightly more than
155 acres of property at 364 West Street in Hopedale (“Property™) of which 130.18 acres are
classified as forest land under to G.L. c. 61 and 25.06 actes are classified as wetlands. The
Property is contiguous with the Hopedale Parklands, a 279-acre recreational and conservation
park owned by the Town.

On June 27, 2020, the Trust and G&U entered into a purchase and sale agreement for the
Property. On July 9, G&U (on behalf of the Trust) sent the Town a Notice of Intent to purchase
the Property for $1,175,000, as required by G.L. c. 61, § 8.° The Town promptly informed the
Trust and G&U of its intent to exercise its statutory right of first refusal (“Option™) to buy the
Property on the same terms as the proposed sale to G&U. October 24, 2020, residents voted at a
timely held Town Meeting to appropriate the necessary funds to exercise the Option. The Board

then voted to exercise the Option, recorded notice of its exercise at the Registry of Deeds, and

* As described in more detail below, municipalities have the right of first refusal when an owner of forest land
protected under Chapter 61 plans to sell the land for residential, commereisal, or industrial use.



sent the Trust and G&U notice that it had exercised the Option along with a proposed purchase
and sale agreement.

On October 7, 2020, the'lawyer now representing the Railroad Defendants notified the
Town that the Trust was withdrawing its Notice of Intent. Around the same time, G&U
purchased the “beneficial interest” in the 130.18 acres of forest land for the same price as
contemplated in the purchase and sale agreement without giving the Town any Notice of Intent
under G. L. c. 61, § 8.4 G&U President Jon Delli Priscoli and G&U chief executive officer
Michael Mr. Milanosky were appointed as the new trustees of the Trust. G&U then began
clearing the Property of trees.

On October 28, 2020, the Town sued the Railroad Defendants in Massachusetts Land
Court,’ seeking (1) a declaratory judgment that the Town’s Option remained valid, and (2) an
injunction against further land clearing by G&U. The Land Court denied the Town’s motion for
a preliminary injunction, finding that on the limited facts before it the court could not conclude
that the Option had ripened. The Land Court accepted the Railroad Defendants” representation
that they would not continue to clear the land during the pendency of the case and ordered the
Town and the Railroad Defendants to engage in mediation. In the meantime, G&U filed a
declaratory petition with the Surface Transportgtion Board (“STB"), seeking federal preemption
of the Town’s Option to purchase the forest land and its statutory right to acquire the wetlands by
eminent domain,

In February 2021, the Town and the Railroad Defendants entered into the Settlement
Agreement (“Agreement”) resolving Land Court action and G&U’s STB petition. The Railroad

Defendants agreed to sell the Town 40 acres of the Property’s 130.18 acres of forest land and the

4 G&U also purchased the 25-acre wetlands for $1.00
$ Town of Hopedale v. John Delll Priscoll, Trustee of the One Hundred Forty Realty Trust, 20-M1SC-0467



full 25.06 acres of wetlands for $587,500. The Railroad Defendants also agreed to donate to the
Town a separate parcel of 20 acres located at 363 West Street in Hopedale. The donation was
subject to Town Meeting approval. In return, the Town agreed to waive its Option with respect to
the remaining 90 acres of forest land. On February 10, 2021, the Town and the Railroad
Defendants filed a Stipulation of Dismissal in the Land Court action.

On March 3, 2021, the plaintiffs filed the Verified Complaint in this action and sought a
preliminary injunction preventing the Town from making any expenditures pursuant to the
Settlement Agreement. On March 11, the court (Frison, J.) denied the plaintiffs® motion for
preliminary injunction. The plaintiffs appealed. On April 8, the Single Justice of the Appeals
Court (Meade, J.) issued an order allowing the plaintiffs’ motion for preliminary injunction.
Despite the injunction, G&U apparently resumed cutting trees on the forest land, prompting the
plaintiffs to secks an injunction preventing alteration of the forest land. By order dated
September 24, 2021, the court enjoined the Railway Defendants from any “further alteration or
destruction of the 130.18 acres of forest land” pending further order of the court. The Railway
Defendants appealed that order to a single justice of the Massachusetts Court of Appeals, who
has justice declined to intervene.

D ION

“A defendant’s rule 12(c) motion [for judgment on the pleadings] is ‘actually a motion to
dismiss . . . [that] argues that the complaint fails to state a claim upon which relief can be
granted.”” Jarosz v. Palmer, 436 Mass, 526, 529 (2002), quoting J. W, Smith & H.B. Zobel,
Rules Practice § 12.16 (1974). “In deciding a rule 12(c) motion, all facts pleaded by the
nommoving party must be accepted as true.” /d. at 529-30. The court “draws [its] facts from the
well pleaded allegations of the complaint and the admissions or failures of denial presented by



the answer.” Ridgeley Mgmt. Corp. v. Planning Bd. of Gosnold, 82 Mass. App. Ct. 793, 797
(2012). Judgment on the pleadings is appropriate when, as here, “there are no material facts in
dispute on the face of the pleadings.” Clarke v. Metro. Dist. Comm’n, 11 Mass. App. Ct. 955,
956 (1981).

A. Scope of the Board’s Settlement Authority (Count I)

Geperal Laws c. 61, § 8, provides that “[I]and taxed under this chapter shall not be sold
for, or converted to, residential, industrial or commercial use . . . unless the city or town in which
the land is located has been notified of the intent to sell for, or to convert to, that other use.”
Once notice is provided, “the ity or town shall have, in the case of intended sale, a first refusal
option to meet a bona fide offer to purchase the land.” G.L. c. 61, § 8. In order to exercise this
option, the Town must hold a public hearing, mail notice to the landowner (including a proposed
purchase and sale agreement), and record the exercise of the option in the registry of deeds.

Separately, G.L. c. 40, § 14, allows the “gelectmen of a town . . . [to] purchase . . . any
land, easement or right therein within the city ortown . . . .” However, “no land, easement or
right therein shall be taken or purchased under this section unless the taking or purchase thereof
has previously been authorized . . . by vote of the town....” G.L.c. 40, § 14.

In this case, it is undisputed that the Town attempted to carry out the steps necessary to
exercise its Option with respect to the 130.18 acres of forest land pursuant to Chapter 61. To that
end, it held qTown Meeting on October 24, 2020, at which it placed before town residents
gseveral Articles for a vote. Article 3 stated in pertinent part:

“To see if the Town will vote to acquire, by purchase or eminent
domain, certain property, containing 130.18 acres, more or less,
located at 364 West Street . . . and in order to fund such
acquisition, raise and appropriate . . . [$1,175,000] .. . said

property being acquired pursuant to a right of first refusal in G.L.
c.61,§8”



The motion carried with & unanimous vote. Article 5 stated in pertinent part: “To see if the Town
will vote to take by eminent domain . . . the Iand located at 364 West Street which is not
classified as forest land under Chapter 61 of the General Laws, consisting of 25.06 acres, more
or less™ and to borrow up to $25,000 to fund the acquisition. That motion also cartied
unanimously.

The Town Defendants concede that G.L. ¢. 40, § 14, prc'wides the sole basis for the
Board’s authority to acquire virtually any real propetty and to appropriate funding for such
acquisition. They argue, however, that the Town Meeting’s appropriation of funds represents an
upper limit on spending: that is, that the Board had discretionary authority to acquire any portion
of the Property up to the full 155 acres, for any price up to $1,175,000 for the 130.18 acres of
forest land and up to $25,000 for the 25.06 acres of wetlands.

For this proposition, the Town Defendants rely on Russell v. Town of Canton, 361 Mass.
727 (1972). There, the town meeting was presented with an article pursuant to G.L. c. 40, § 14,
to take by eminent domain “20 acres, more or less” of property owned by the plaintiff
landowners. Id. at 728. The town meeting voted unanimously to take “approximately 18 acres”
and to appropriate $36,000 for that purpose, The Canton board of selectmen ultimately took only
15.25 acres, paying the plaintiff landowners $30,500 and leaving them with a 1.5 acre lot. In
setting forth the factnal background if its decision, the court highlighted the town
superintendent’s testimony that the leftover 1.5-acre lot “was all rock,” which “rose repidly as
solid ledge. . . to a point about 80 feet from the street, and some twenty feet higher than the
street, and then sloped off to the rear of the property” and that creating roadway access across the
lot to the rest of the property “would require the removal of 1,000 cubic yards of ledge,”

presumably at significant cost to the town. Jd at 729.



The court rejected the plaintiffs’ argument that the town meeting authorized only the
taking of their whole 16.75 acres, not the 15.25-acre subset, explaining: “[neither] the warrant or
the vote of the town . . . expressly limits the power of the board to a taking of the entire parcel
owned by the plaintiffs. Rather, each purports to estimate the area authorized to be taken, the
warrant by the words ‘20 acres, more or less,” and the vote by the words ‘approximately 18
acres.” Both estimates exceeded the area which the plaintiffs actually owned at the time, viz.
16.75 acres.” Id. at 732. Because “the 15.25 acres covered by the board’s taking [were)
admittedly included in and a part of the parcel described by more general language in the warrant
and the town vote,” the board had discretion to take only that lesser portion. Jd.

This case is different. Unlike the warrant and vote in Russell, here the area to be taken
was precisely defined. Although the documents used the term of art “more or less,” both set forth
precise acreage: “130.18 acres more or less of forest land: and “25.06 acres, more or less” of
other property. Together those portions constitute the exact recorded acreage of the Property.

In addition, unlike in Russell, the Board’s actions here represent a substantial departure from the
original Town Meeting authorizations, In Russell, the Canton board of selectmen took nearly all
of the land authorized by the town meeting. In contrast, here the Board settled for less half of the

Property, which was a substantial deviation from the acquisition authorized by the Town

Meeting.®

¢ Although the Town Defendants point out that they are acquiring 85 acres under the Settlement Agreement
(slightly lesa than half the area of the Property) for $587,500 (half the contemplated purchese price for the 130-acre
forest land area), only 65 acres of that is part of the Property and only 40 of those 64 acres are forest land. The
remaining 20 acres was to be donated by the Railroad Defendants from a separate parcel — which donation, notably,
the Settlement Agreement itself states is subject to Town Meeting approval because it represents an acquisition of
land not previously authorized pursuant to G.L. ¢. 40, § 14. Cormrespondence about the original sale by the Trust to
G&U reflects that G&U was to pay $1,175,000 for the entire 155 acres of the Property; under the terms of Article 3
and Article 5, the Town would have paid slightly more - $1.2 million in total (81,175,000 for the forest land and

$25,000 for the wetlands).



Moreover, the Chapter 71 Option referenced in Article 3 can only be exercised according
to the terms of the triggering purchase and sale agreement between the Trust and G&U. The
Town may not materially alter those terms by exercising the Option only as to part of the land.
See Town of Franklin v. Wylie, 443 Mass. 187, 195-196 (2005) (“to meet the purchasers’ bona
fide offer, the town was required to purchase the land on substantially the same terms and
conditions as presented in [that] agreement”). In contrast, Russel! addressed a general taking

‘under eminent domain. These distinctions preclude analogy to Russell’s narrow holding, in
which the court took care to state that “on the limited facts of this case, we hold that the board’s
taking was authorized by the town vote and was in all respects valid” (emphasis added). Russell,
361 Mass. at 732,

In sum, while the Town Defendants are correct that the G.L. c. 61, § 8, does not permit
the plaintiffs to force the Board to exercise the Town’s Option in the first instance, the statute
does not allow the Board to acquire land without Town Meeting approval. Once the Board
elected to exercise the Option and obtained a precisely worded authorization to acquire specific
land pursuant to specific rights, it was bound by the terms of that authorization, Therefore, the
Board exceeded its authority when it entered into the Settlement Agreement without Town
Meeting authorization.

This is not, however, to suggest that settlement of the Land Court case could never be
proper. As a general rule, select boards empowered to act as a town’s agents in litigation are
likewise empowered to settle such claims. See George A. Fuller Co. v. Com., 303 Mass. 216,
222 (1939), citing Jones v. Inhabitants of Natick, 267 Mass. 567, 569 (1929) (“It is in the power
of towns to settle claims which may be made upon them arising out of their administration of

their municipal affairs”); Campbell v. Inhabitants of Upton, 113 Mass. 67, 70 (1873) (municipal



capacity to sue or be sued includes “consequently [the capacity] to submit to arbitration”).
Nothing in the language of G.L. c. 61, § 8, or related case law bars a town from settling a claim
simply because that claim arises out of the town’s attempt to invoke a first refusal option. Indeed,
as Justice Meade pointed out in granting the plaintiffs* motion for a preliminary injunction in this
very case, “a town vote authorizing the select board to purchase any or all of the land at issue . .
would render the transaction lawful.” The sole impediment to execution of the Settlement
Agreement is that the Board failed to obtain prior authorization from the Town Meeting as
required by G.L. c. 40, § 14,

For these reasons, the plaintiffs’ motion for judgment on the pleadings is allowed as to
Count I and the Town Defendants’ cross-motion is denied as to Count I.

B. Enforcement of the G.L. c. 61, § 8, Option (Count IT)

In Count II, the plaintiffs go further by requesting a declaration that the Town validly
exercised the Option. They ask the court to order the Railroad Defendants to sell the Property to
the Town according to the terms of the Town's October 2020 proposed purchase and sale
agreement. The plaintiffs lack standing to seek this relief. Although G.L. c. 40, § 53, gives any
ten taxpayers a right of action to prevent a municipality from illegally spending or raising funds,
as in Count I, it does not follow that they have a right of action to compel the Town to spend
funds. Similarly, G.L. c. 214, § 3(10), creates a ten-taxpayer right of action to “enforce the
purpase or purposes of any . . . conveyance which has been . . . made to and accepted by any . .
town . . . for a specific purpose or purposes.” At issue here, however, is not whether the Town
illegally altered the use of property conveyed to it for a specific purpose; rather the plaintiffs
seek to compel the Town to carry out a conveyance in the first instance. This is plainly beyond

the scope of § 3(10).



Moreover, as the Town Defendants correctly note, the power to exercise the Option rests
solely with the Board and not with the Town Meeting. See G.L. c. 61, § 8. “Although G.L. ¢. 40,
§ 14, requires that . . . [¢] taking be authorized by a vote of the town, it vests the power to make
the taking in the selectmen of the town. ... If the selectmen, being authorized by the town to
make a taking, do not make it, the decision is not judicially reviewable as to its wisdom.”
Russell, 361 Mass. at 731. Therefore, it lies within the Board’s sole discretion to determine
whether to seek Town Meeting approval for the Settlerent Agreement, to renew its attempts to
enforce the Option, or to do neither. For all of the foregoing reasons, the plaintiffs’ motion for
judgment on the pleadings is denied as to Count IT; the Town Defendants® cross-motion for
judgment on the pleadings is allowed as to Count IT; and the Railroad Defendants’ motion for
judgment on the pleadings as to Count I is allowed.

C. Statutory Environmental Protections (Count III)

Finally, the plaintiffs seek a declaration that the 130.18 acres of forest land within the
Property are protected parkland under art. 97 of the Amendments to the Massachusetts
Constitution. Art. 97 provides that land dedicated as parkland “shall not be used for other
purposes or otherwise disposed of except by laws enacted by a two thirds vote, taken by yeas and
nays, of each branch of the general court.” See Smith v. City of Westfield, 478 Mass. 49, 55
(2017). The basis for this declaration, the plaintiffs contend, is the language in Article 3
specifying that the Town would acquire the 130 acres, pursuant to the Option, for the purpose of
“maintainfing] and preserv[ing] said property and the forest, water, air, and other natural
resources thereon for the use of the public for conservation and recreation purposes.”

This argument, however, puts the cart before the horse: while Article 3 authorized the

Town to expend funds to acquire the forest land for a particular purpose, that authorization did

10



not by itself complete the acquisition of the property at issue. Were it otherwise, G.L. c. 61, § 8,
would not need to specify that a town exercising its statutory first refusal option must include
with its notice of exercise “a proposed purchase and sale contract or other agreement between the
city or town and the landowner” to be executed within 0 days. No such purchase and sale
contract was executed in this case because the Railroad Defendants challenged whether the
Town had validly exercised the Option, The notice of exercise of the Option recorded in the
Registry of Deeds was signed only by the Board of Selectmen, on behalf of the Town, and not by
the Trust. Accordingly, the Town never acquired the 130 acres of forest land in the first instance,
much less dedicated it as parkland pursuant to art. 97. The plaintiffs’ motion for judgment on the
pleadings is therefore denied as to Count III and the Town Defendants’ cross-motion is allowed
as to Count III.

D. Injunction

The court acknowledges that there has been substantial litigation before the Land Court,
this court, and the Appeals Court over whether the Railroad Defendants may continue clearing
and other site work during the pendency of litigation related to the Property. Although this
judgment on the pleadings, effectively ends this litigation, the court is mindful of the Railroad
Defendants’ attempt to circumvent the Chapter 61, § 8, process by purporting to acquire only the
“beneficial interest” in the forest land while undertaking the same commercial operations that
Chapter 61 allows municipalities to preclude. See Goodwill Enters., Inc. v. Garland, 2017 WL
4801104 at *8 (Mass. Land Ct., Oct. 20, 2017) (contractual right of first refusal triggered by
alienation of beneficial interest in property). Moreover, the court cannot ignore (1) the Railroad

Defendants’ initiation of clearing operations after the Town issued a notice of intent but before it

11



could hold a Town Meeting to appropriate finds to exercise the Option; and (2) its resumption of
clearing operations while the Appeals Court’s injunction remained in place.

Therefore, the court finds it appropriate to issue continue the temporary injunction
barring the Railroad Defendants from conducting clearing or other site work on the Property for
a limited period of time sufficient to allow the Town to decide whether to seck the Town
Meeting authorization necessary to validate the Settlement Agreement or to take the necessary
steps to proceed with its initial decision to exercise the Option for the entire Property. While
G.L. c. 40, § 14, does not provide any particular time period in which a town must hold a town
meeting to authorize the acquisition of land, the Legislature has expressed a view on the
appropriate time frame for such matters in G.L. ¢. 61, §8, which gives a town 120 days to
exercise its first refusal option. Because the decision now before the Town is more limited in
scope, however, a shorter period of 60 days is appropriate for this temporary injunction.

Therefore, the Railroad Defendants are enjoined from carrying out any clearing or other
site work on the Property for a period of 60 days following the issuance of this decision.

ORDER
For the foregoing reasons:
1) Defendants, Jon Delli Priscoli, Michael R. Milanosky, One Hundred Forty Realty
Trust, and Grafton & Upton Railroad Company Motion for Judgment on the
Pleadings as to Count II of Plaintiffs’ Verified Complaint is ALLOWED.

2) Plaintiffs’ Motion for Judgment on the Pleadings is ALLOWED as to Count I and
DENIED as to Counts II and III.

3) The Town of Hopedale and Hopedale Board of Selectmen’s Cross-Motion for
Judgment on the Pleadings is DENIED as to Count I and ALLOWED as to Counts
IT and I

4) It is further ORDERED that Jon Delli Priscoli, Michael R. Milanosky, One Hundred
Forty Realty Trust, and Grafton & Upton Railroad Company are enjoined from

12



carrying out any clearing or other site work on the Property for a period of 60 days

following the issuance of this decision.

karen L. Goodwin
Justice of the Superior Court

DATED: November 4, 2021
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[ Trial Court of Massachuseits

JUDGMENT ON THE PLEADINGS The Superlor Court
POCKET HUMBER Dennis P. McManus, Clerk of Courts
2185CVv00238
" CASE NAME COURT NAME & ADDRESS
Reilly, Elizabeth et al Worcaster County Supsrior Court
Vs, 225 Main Straet
Town of Hopedale et al Worcester, MA 01808

This action came before the Court, Hon. Karen Goodwin, presiding, upon a motion for
judgment on the pleadings,

After hearing or consideration thereof; _¥

Itis ORDERED AND ADJUDGED:

Judgment to enter for the Plaintiffs on Count |, enjoining the Board of Selectmen and The Town of
Hopedale from purchasing land as set forth in the Setlement Agreement and the Railroad
Defendants are enjoined for 60 days from the date of this Judgment from carrying out any work on

the contested forest land. Counts Il and ill are hereby dismissed.

?ATE JUDGMENT ENTERED | GI.ERKOF COURTS/ ASST, @LERY
1111012021 I

Entered and coples Malled_LL,Lo.LL

8Cv117. 07R2018
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COMMONWEALTE OF MASSACHUSETTS
WORCESTER, ss. SUPERIOR COURT
CIVIL ACTION
NO. 2185CV00238
ELIZABETH REILLY and others’
v§
TOWN OF HOPEDALE and others®

Eleven taxpayers residing in the Town of Hopedale (*Town™) sued to challenge a

Settlement Agrsement between the Town and Grafton & Upton Railroad Compeny (“Railroad”),
concerning disputed forest lands, In pertinent part, the Settlement Agreement provided that in
exchange for the Railroad voluntarily selling a portion of the forest lands to the Town, the Town
wotld cease efforts to enforce its G.L. ¢. 61, § 8 Option to purchase the entirety of the forest
lands from the originel seller. The plaintiffs sought an injunction preventing the Board from
purchasing the forest lands under the terms of the Settiement Agreement (Count 1); a declaration
of the Town®s G.L. c. 61, § 8 rights (Count IT); and a declaration that the lands were protected
parkland pursuant to art. 97 (Count II). o

On November 4, 2021, the court allowed the Town's m;iioh for judgment on the
pleadings on Count II because the plaintiffs lacked standing to assert the Town's rights, The
court also entered judgment in favor of the Town on Count I11 because the allegations did not
pleusibly suggest that the lands met the requirements for art. 97 pfotection. As to Count I,

1 Carol ). Hall, Donald Hell, Hilery Smith, David Smih, Meagan Fleming, Stephanie A. McCallum, Jagon A. Beard,
Amy Beard, Shannon W. Fleming, and Janice Doyla
2 Louis J. Arcude J11, Beian R. Keyes, Jon Delfi Priscol, and Michael R.'Milanosky, One Hundred Forty Realty

Trust, and Orafion & Upton Raliroad Company

Entared and Copies Maled 1< }\



however, the court determined that the execution of the Settlement Agreement was procedurally
defective because the Board failed to obtain Town Meeting approval for the reduced land
acquisition as required by G.L. c. 40, § 14. The court enjoined the Town from purchasing the
land unless it obtained such approval. .

The Town has requested amendment or clarification of the decision to state that the Town
has lost its statutory Option to buy the entire parcel. However, that is not what the court decided.
As previously explained, although the terms of the Scttlement Agreement are legal (including the
Board’s agreement to waive the Option), the Board exceeded its anthority when it unilaterally
entered into that agreement without Town Meeting approval of the reduced acquisition.
Therefore, the Settlement Agreement is not effective. The Board might not hold the required
TownMeeﬁngormightfailtoobuinenoughvo:estoapproveﬂwaequ.isiﬁon.lneithucase, the
Settlement Agreement would fail to take effect, meaning that the Railroad would retain the land
and the Town would retain its money and the right to contimze attempting o enforee the Option.3
Until the reduced acquisition is approved by Town Mesting, the agreement is not effective, and

the Town may (but is not required to) attempt to enforce the Option.

? In fts Response, the Railroad argues that because the Settlement Agreement contafns a severebflity clause, 2 fulled
Town Meeting vote would mezn the Rallroad need not sell any land, but the Town Is sl bound w its the waiver of
the Option; in other words, the Raflroad gets all the benefits of the agreement and gives up nothing in axchangs.
This would be unjust, to say the least. See Carrig v. Gilbere-Varker Corp., 314 Mass, 351, 357 (1943) (contract only
severable where it “consists of several and distinct items to be famished or performed by one party” and
“consideration [is] apportioned to each item (separately]™). In a similar case, a panel of the Appeels Court held that
where a particular term was the “essence and foundation of [a Land Court] seitlement agreement . . . the fajlure of
that consideration [due to a judgment in a subsequent ten-taxpayer action] warranted rescission of the settlement
agreement. .. ." Abramy v, Bd. of Selectinan of Sudinery, 76 Mass. App. Ct. 1128, 2010 WL 175045 at *2 (2010)
(Rule 1:28 decision). For this reason, the Railroad's claim preclusion argusment misses tha mark: while claim
preclusion might bar the Town from filing a »ew sult to enforce the Option, the Towat could seek macission of the
Seftlement Agreement. Jd at ¥2. Moreover, as to rhir suit, claim preclusion would not apply because the plafmtiff
taxpayers were not parties to the Land Court Htigation.



Therefore, the court DENIES the Town’s motion to the extent it seeks to amend the
decision and ALLOWS the request for clarification as set forth above.

L. Goodwin
Justice of the Superior Court

DATED: December 14 , 2021
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20 MISC 000467 Town of Hopedale v. Jon Delli Priscoli Trustee of the One
| Hundred Forty Realty Trust , ‘et al. RUBIN

= Casa Type!
+ Misoallaneous

« Case Status:
Cloasd

« File Date

« 10/28/2020

DCM Track:

« Initfating Action:
« EQA- Equitable Action Involving Any Right, Tita or Interest in Land, G.L. Chapter 185, § 1 (k)

« Siatus Date:
« 021102021

« Case Judge:

« Rubin, Hon. Diene R.

= Next Event:

* ’ Property Ipfonnl_tiq"n |
384 West Strest

Hopsedale

All Informution

Party Evant  Dockst _;Inlnehl Racalpt Dlspu-l.'.‘.l:;]
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10/28/2020

10/28/2020
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10/28/2020

10/28/2020
10/28/2020
10/28/2020
10/28/2020

16!2812020

10/28/2020

11/02/2020
1110212020

11/08/2020

Docket Text

Complaini filad,
Uniform Counsal Cerlificate for Civil Cases filed by Plaintiff.

Cass sesigned to the Averaga Track per Land Court 8tanding Order 1:04.

Land Court miscellanecus flling fee Recelpt: 418888 Dale: 10/28/2020

Land Court surcharge Receipt: 418886 Dale: 10/28/2020

Plaintiffs Motion for Temparary Restreining Order and Prefiminary Injunction, fled.
Memorandum In Support of PlainttT's Motion for 'I'bmpora.ry Restraining Order and Preliminary
Infunction, fed.

Affideit of David Saridalan, filed.

Plainfiff's Motion for Endorsement of a Memorandum of Lis Pendens, filed.
Emergency Motion for Short Order of Notice, filed.

Motion for Agpointment of a Bpecial Pracese Barver, filsd and ALLOWED. {Rubin, J.)

Judge: Ruibln, Hon, Diana R

Sumnions and Hearing Notioa issued on Application for Prefiminary injunclion and Lis Pendens.
Judge: Rubin, Hon, Diane R

Event: Hearing on PreEminary Injunction and Lls Pendens

Date: 11/04/2020 Time: 10:00 AM

Amended Verified Complaint led,

Summons retumed to Cowrt with service on Grafton & Upton Rallroad Company fled.
Servad In hand to Brenda Johnaon, Sr. V.P, and authorized 1o accept service of process on Ociober

28, 2020,

Appearence of Donald C Keavany, Jr,, Esq., Andraw P DiCenze, Egq. for Jon Delli Priscali Trustee of
the One Hundred Forty Realty Trust, Michasl R. Milanoski Truslee of (he One Hundred Forty Really
Trusl, Grafton & Upton Railroad Company, filed

nt image
Owed Avall.

$240.00
$15.00

Image

image




11/03/2020

11118/2020
11/18/2020

1142372020

Docket Text

Event Resulted: Hearing on Prallminary Injunction and Lis Pandens scheduled on:

11/04/2020 10:00 AM
Has been: Rescheduled to November 23, 2020 al 10:00 am. Counsel requested this continuence in
order for them 1o connect with the Defendants counsef who was only racently engaged for this maltar
8nd has previously scheduled obilgations. Based on cartain representations from Defendants counsal
giving tha Town of Hopedale assurances that the defandants will not perform any tree removal at the
subjecl property end will not take any steps to alishate ownership of the parcel pricr 1o tha hearing,
Plalntiffiz counsel agreed {o a continuance,
Hon, Diana R Rubin, Pres(ding

Summons and Hearing Notlce issued on Appiication for Preliminary injunction and Lis Pendane.
Judge: Rubln, Hon. Dians R

Event: Hearlng on Preliminary Injunction and Lls Pendens

Date: 11/23/2020 Tima; 10:00 AM

Couneel notited via amall.

Dafendants’ Oppasition o Plaintiff's Motion far Temporary Restraining Order, Mation for Pretiminary
InjJunction and Request for Issuance of Memarandim of Lis Pendens and Requast that the Court lake
No Action Pending the lssurncs of a Daclaratory Order by tha Surface Transportation Board, filed.

Affidavit of Michael R. Milanosid, filad,

Reply Memorandurn in Response to bufenﬂlnh' Opl;nsltiﬁn 1o Flalntlﬂ's Motlon for Temporary
s:g-ainh'g“()rder and Preliminary Infunclien and Motion for Endoraenent of a Memorandum of Lig
eng, flled,

Copies of 8 V-erlfiad Peﬂtidn for Daclaratory Ordar of Grafton & U:l:lnn Railnoad Company along with a
Veﬂﬂled smmnmm of Presldent, Michasl Milanoski, filed with the Surface Transportation Board fllad via
email with the court,

Amount
Dued Aveir

Image

Imgop

Image




11/23/2020

Docket Text Amount image
Owsd Avail,

Evenit Resulted: Hearing on Preliminary Injunction and Lis Pendens scheduled on:

11123/2020 10:00 AM
Hss been: Hearing on Preliminary Injunctlon and Temporary Restraining Order held via Zoomn. Atornay
Duming, Aﬂom:LVeleru. Attorney Keavany, Allomey DiCanzo, and Altomey Austin appsared. Before
the court are Flainliif's Motion for Temperary Restraining Order and Prellminary Injunction;
Memoarandum In Support of Plaintifs Motlon for Temperary Resfraining Order and £raliminary
fnjunction; Affidavit of David Satkisian; Plalntiffs Mation for Endorsement of a Memorandum of Lis
Pendens; Delendants’ Oppositlan to Plaintiffs Motlan for Temporary Resiralning Order, Motion for
Preliminary Infunction and Request for Issuanca of Memarandurn of Lis Pendens and Requagt thal the
Court take No Action Pending the issuante of a Declaratory Order by the Surface Transporiation
Board; AfMidavit of Michae] R, Milanoek; and Raply Memorandum |n Responge lo Defandants'
Opgasition to Pleinlifs Maticn for Temporary Resliralning Order snd Praliminary injunction and Motlon
for Endorsemant of 2 Memorandum of Lis Pendens, Or tha moming of tha hapring, Dafendants also
Tlled for the court's information the Varified Petilon for Declaratory Order of Grafion and Upton Railroad
Cnmpaw and Verified Statemenl of Micheel R, Milanoekd, At ssue |e a 155 acre pareal of land localed
at 634 Waest Slrest in Hopedale, which was valued, laxed and essessed as forasl land under G.L. c, 61
{lha *Foresi Land"). The Town hopes lo maintain the parcel as forest jand, while the Defendants hope
to use the parcel in connection with operation of the Grafon & Upton Raiiroad. The Town sseks a
daclaration that Defendants are prohibited from converting the Foresi Land which la prolected under
G.L. c. 61 while tha Town holds an oplion, an injunction tn prevent the Defendants from converting the
Faresi Land to raliroad use befora expiration of 2 right of fire! refusal option parlod pravidad by Section
8 of Chapter 61 and ullmately epecific performancs of s rght to purchass the Forest Land,

A prefiminary injunction may issue only ¥ the moving party demonstratas (=) 2 Fkellhood of success on
the marils, (b) that it faces a substaniial risk of irmeparabis harm If the Injunction is net issued, and (c)
thal this risk of Imeparable harm outwelghe any risk of imeparable harm which granting the Injunction
would craate for the defandanl. Garcia v, Dep'L of Housing and Comty. Dev., 480 Mass. 736, 747
{2018); GTE Frods. Corp. v. Stewarl, 414 Maps. 721, 722-724 (1883); Packaging Indus. Group, Ine. v.
Cheney, 380 Mass, 800, 817 {1980). In cases Involving govemment aclion, the moving party must also
demonstrate that the requestad arder promolss the pu%ﬂc Interest or will not advarsaly affect the public.
Garcla, supra, 480 Mass. at 747; Loyal Order of Mooss, Inc., Yarmouth Lodpe #2270 v. Brd. Of Health
of Yarmouth, 439 Mass. 567, 601 (2003); Commonwealth v. Mass. CRINC, 382 Mass. 79, 89 (1884}, At
this junclurs, for the ressona et forth below and as articulated on the racord, Plaintli's motion for
Injunctive relief is DENIED. On the record before the court, | cannot conclude that the Town has mel ite
burden to prove a likelihood of succesa on the rarils, The Town contends that the Graflon & Upton
Railrod Company (the "Rafiread") did not contro! tha trust {which held tile 1o the Forest Land) when
the Tewn's Chapler 61 opfion to purchase vested. Spadfically, when the Uma the Town recsivad a
Notlce of Intent dated July 9, 2020 {"NOI™). Defendants disagree and further cortend thal the Town's
exarclse of the Chapler 81 optlon Is preempled by the interstate Cammarce Commiasion Termination
Act, Whila the Town Is entitled lo & right of firs! refusel under Chapter 84, il is not clear whethes an
option parlod has been triggerad and if so, when that bccurred. The July 8, 2020 NOI appears to be
defective becauss it encompassad both Chapter 61 forest land and ancther parcal of land without
Chapter 61 protactions, but did not inciude segregaled valuations for each parcel, The NOl wag
dafective because It did not provide adequate statutory notice to the Town of the cost to purchase the
Chapler 81 land aa raguired and therefore did nol constitute 2 bona fide offer. Town of Brimflald v.
Caron, 18 LCR 44, 50-51 (2010 (Long, J.). As such, Il doss not appear that the Town's right of first
refusal ripensad info an oplion on July §, 2020, Strict complanca Is requlred for oplicns under Chapter
61. Town of Sudbury v. Scolt, 439 Mass. 288, 297 (2003); Town of Blliarica v, Card, 68 Maaa. App. CL
684, 668 (2006); Smyly v. Town of Royslsion, 15 LCR 502, 504-05 [2007} (Trombly, J.). What is leas
clear Is whether the course of daalinps by and batween the parties afier July 9, 2020, pave rieeloa
valid optlon Aght and when the righl lo axarcise Iha option expires. Thal courss of conduct nduded, for
instanca, the assignment of the Trust's beneficial Inlerest to the Trust, designation of the Rallroad's
officars as succeasor trusiees of the Trust, and the Oclohar 15, 2020 latier from the Railroad fo the
Town, a& well as the Town's nolice of a daflaciive NOI and withdrawal of the NOI. Without a clear trigger
dete for the Town's exerclas of its option, | cannol determine whaiher the Interatate Commerca
Commission Tarmination Act preempla the Town's right to purchase land which the Dafandants contend
Is fand intended for use as lransporiaiion by rall. Delendanis have requsstad an opportunity to refer tha
Issus of presmption o the Surface Transporiation Boerd (*STBE"); as of the data of the hea ng,
Dafandents had filad a pelition wilh the §TB.

As lo Imaparable harm, the pariles have agread to work cooperativaly togethar lo prepare & stipulation
to malntaln the status quo while the STB proceedings and this Land Court case are pending, That
stipulation fs 1o address Defendants’ commiiments lo mainiain the Forast Land consiatent with the
Fares| Manegement Plan now in efiect and not io allanate the Forast Land while this STB pettion and
thia Lend Court case are pending. That Stipulation to be flisd with the court by December 1, 2020, for
cour endorsament, Atso by Decamber 1, 2020, the pariles shail advise: (1) whether the Stiputation is
sufiiciant 1o addrexs (he Town's requast for endorsement of 8 memorandum of ks pendens or whether
the Town renaws its motion for Iis pendens; and (2} whether the Land Court should slay these
proceadings whila madiation and the STB proceedings ars underway, Court inquired Info the possibility
of Altam Dispute Resolution ("ADR") and counsel agreed io participate [n & mediation acresning.
Following colloquy, courl 1a issue a Mediation Screening Order. By Janugry 22, 2021 pariies to
completa madiation scraening. By tha January 25, 2021 pariles to submit wrilten joint report to the sourt
86 to outcama of the mediallon screening, whether parties are wiling to attend mediation, and il 80,
naming medialion provider, identity of neutral, and daia of session. Hon. Diane R Rubin, Prasiding

Nolice of dockel eniry senl lo coungel via email.
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Docke! Text

Duttert: Refurrieig) Gate (o Dlipdle Regidiish S2taorms Sdgann, issU
Getoi Blpzagre. Patar |

aleming - Andtew DiCon=s Seadr Auddir T Fete 1 dEL

Judge: Rubln, Hon, Diane R
Event Schedulad

Judga: Rubin, Hon, Diane R

Evenl: Case Managemant Confarence
Date: 0217/2021 Time: 02:30 PM

Notice of hearing mailed to counsal,

Stipulstion of the Partiaa filad and ALLOWED. The Court hersby adopts the terma of tha Stipulation.

Caunsel nofified vie amail.

Judge: Rubin, Hon, Digne R

ADR Raport of REBA: Parties have a Mediation Screening on Decamber 17, 2020,

ADR Report of REBA: Parties Medisted with tﬁa Hon. Leon J. Lombardi (ret.) on Fiiday, January 8,
2021 and Thureday, January 21, 2021 end this cass settled.

Counsel emailed the court requesting a thirly day stay of this case to February 24, 2021 following
madtation and settlement of this case, The court allowet this request, Counsal is to also flle a joint
status report on thel date as well.

Judge: Rubin, Hon, Disne R

Eveni Resulted: Case Management Confarence schadulad on:
021772021 02:30 PM
Hag been: Canceled Fer the following reason: Cese Reparted Setiled. Counsal will be filing a
Stipulation of Dismisssl.
Hon, Digne R Rubir, Presiding

Stipulation of Dismissal - Mass.R.Cv.P. 44(a)(1Xl)

Molicn lo Vacats Stipulation of Dismiassl, filad.

Amoupt
Dwed Avall.




